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AN ASSESSMENT OF THE UK’S LEGAL JUSTIFICATION FOR THE USE 
OF FORCE AGAINST IRAQ IN 2003 

 
 
1. In di scussing a nd a ssessing the l egality of  t he U K’s us e of  f orce a gainst Iraq in 
2003 one must undertake such an assessment with the two intrinsic structural realities 
of the  int ernational l egal s ystem at th e forefront, that is , its decentralised and auto-
interpretative n ature. C onsequently, s tates themselves are t he a ctors i nvolved i n 
making, interpreting and applying the law, as well as being its key subjects.  
 
2. In t he c ontext of  S ecurity C ouncil (SC) r esolutions, a nd t he actions that they 
lawfully pe rmit, t he ke y actors i nvolved a re t he pe rmanent a nd non -permanent 
member s tates w ithin the S C. Regardless of  t he t ext of a  r esolution ul timately 
adopted, the legal significance and meaning of this text must ultimately be determined 
by t hose w ithin t his bo dy as pa rt of  a col lective ex ercise. Indeed, w hat one  i s 
attempting to do in determining the legality of the ‘revival’ argument put forward by 
the U K i s t o di scern the ge neral i ntersubjective interpretation given t o t he r elevant 
resolutions by the members of the SC as a whole.  
 
3. Whilst t he pe rmanent members of t he S C have a  ve to, t his is i n r egards t o the 
adoption of  r esolutions, not on how  they s hould be  i nterpreted. T hus, t he U K, as a 
permanent m ember of  this or gan, does not  ha ve de j ure any more int erpretive 
authority than other members sitting within the SC chamber, although its voice may, 
on m any o ccasions due  t o i ts s tatus w ithin t he S C a nd on t he w ider i nternational 
stage, be more loudly heard. 
 
4. Upon this basis, this submission will offer an assessment of Lord Goldsmith’s legal 
advice as to the legality of the use of force, as most clearly and directly set out in his 
written reply to Baroness Ramsay of Cartvale’s question in the House of Lords on 17 
March 2003. 1

 

 This f ocused on t he i nterpretation and a pplication of  S C R esolutions 
678 (1990), 687 (1991), and 1441 (2002). 

 

 
Security Council Resolution 678 (1990): The root authorisation 

5. Given the UK’s revival argument as set out in the Attorney-General’s written reply, 
the first port of enquiry is whether Resolution 678 (1990), the sole resolution in the 
context of  I raq expressly t o c ontain the unde rstood f ormula a uthorising the us e o f 
force, that is , ‘all necessary m eans’, by its  o wn terms a nd in the c ontext of i ts 
adoption, remained active with the possibility of its revival up to 2003. 
 
 

 
An expiration date for the authorisation? 

6. There is an argument that when an authorisation to use ‘all necessary means’ is to 
be temporally limited by the SC a time limit is expressly provided in the authorising 
resolution. Resolution 678 ( 1990) contained no such time limit. Whilst a few s tates 
                                                        
1 See http://www.fco.gov.uk/resources/en/news/2003/03/fco_not_180303_legaladvice. This was 
expanded upon in www.ico.gov.uk/.../annex_c__memorandum_by_foreign_and_ 
commonwealth_office_170303.pdf, 
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commented upon t he lack of  control over the authorisation the time limit  was not a 
general is sue w ith those w ithin t he S C at thi s time .2

 

 Nevertheless, i t has t o be  
conceded that in the te xt of  the  r esolution no express time  limi t w as s et f or the  
authorisation. C onsequently, one  m ust t urn t o t he m andate c ontained within this 
resolution in an attempt to discern whether th is limi ted the time  f or w hich the 
authorisation remained active with the possibility for revival. 

 

 
The mandate contained in Security Council Resolution 678 (1990) 

7. In ope rative pa ragraph 2 of  R esolution 678 ( 1990) t he SC e xpressly a uthorised 
member s tates t o us e ‘ all ne cessary m eans’ so a s ‘ to uphol d a nd i mplement 
Resolution 660 a nd a ll subsequent r elevant r esolutions a nd t o r estore i nternational 
peace and security in the area’.  
 
8. In connection with the first part of this mandate, the sole demand made, and object 
and purpose of, Resolution 660 (1990) was to ensure that ‘Iraq withdraw immediately 
and unc onditionally a ll i ts f orces t o t he pos ition i n w hich t hey w ere l ocated on 1 
August 1990’ .3

 

 This was subsequently achieved through Operation Desert Storm in 
1990-91.  

9. However, i n de termining t he i dentity o f t he ‘ subsequent r elevant r esolutions’ 
referred to and their object and purpose, and whether these included those up t o and 
including Resolution 1441 i n 2002, the preamble of Resolution 678 ( 1990) provides 
some ins ight.4 Here t he text cl early states that ‘ despite a ll efforts b y th e U nited 
Nations, Iraq refuses to  c omply w ith its obl igation to impl ement Resolution 660 
(1990) and the above-mentioned subsequent relevant resolutions, in flagrant contempt 
of the Security Council’ (emphasis added). The referred to resolutions were stated as 
those a dopted be tween 660 of  2 A ugust 1990 a nd 677 of  28 N ovember 1990  
inclusively, t hereby excluding those adopted a fter Resolution 678 ( 1990). Logically 
speaking, i t w ould be a reductio ad abs urdum to c onclude t hat t he S C was g iving 
carte bl anche authorisation t o implement r esolutions w hich ha d no t eve n been 
conceived of at the point of adoption of Resolution 678 (1990) and outside the context 
of the expulsion of Iraq from Kuwait. This interpretation is perhaps confirmed by the 
member states within the SC upon the adoption of Resolution 678 (1990) when none 
of its members referred to the resolution as applying to disarmament.5

 
 

10. In connection with the second part of the mandate, only if Iraq were to reinvade 
Kuwait ( an opt ion w hich s ince 1991 w as most unl ikely) w ould the ‘ restore 
international pe ace and security i n the ar ea’ p art of  t he m andate have a ny purpose. 
The difficulty lies in the fact that this specific purpose would have been achieved by 
                                                        
2 SC 2963rd meeting, 29 November 1990, UN Doc. S/PV.2963. 
3 SC Resolution 660, 2 August 1990, UN Doc. S/RES/660 (1990), para. 2. 
4 It is  n ot u nusual for th e S C to  r ecall in  t he p reamble of its  r esolutions p revious r esolutions i n 
connection with the same issue. This goes to establishing the context of the resolution. See M. Wood, 
‘The Interpretation of Security Council Resolutions’, (1998) 2 MPYUNL 73, at 87. 
5 See t he s tatements made b y members o f t he S C a t the a doption of  R esolution 678 ( 1990) i n S C 
2963rd meeting, 29 November 1990, UN Doc. S/PV. 2963 (1990). For example, the UK stated, at 78, 
that ‘[t]here is no a mbiguity a bout what t he Council r equires i n t his r esolution a nd i n p revious 
resolutions. We require that Iraq comply fully with the terms of resolution 660 (1990) and … withdraw 
all its forces unconditionally to the positions on which they stood on 1 August.’ 
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the pa rt of  t he m andate d iscussed i n pa ragraph 8  above. As s uch, on t he t erms of  
Resolution 678 (1990) it is at least possible to interpret this part of the mandate more 
liberally so as to permit t he us e of  f orce w henever pe ace and security ar e not  
pertaining a nd ne ed t o be  r estored, i ncluding the de struction of  Iraq’s w eapons 
capability, an aim which was an important part of Resolution 687 (1991).  
 
 

 
Security Council Resolution 687 (1991): The ‘formal ceasefire’ 

11. Whilst the SC in Resolution 687 ( 1991) welcomed the ‘restoration’ of  Kuwait’s 
sovereignty,6 it also adopted this resolution, which in large part initiated an inspection 
regime f or Iraq’s w eapons, ‘bearing in mind its objective of  r estoring i nternational 
peace and security as set out in recent resolutions’.7

 

 Indeed, this could be interpreted 
as a cl ear r eference t o t he l atter pa rt of  t he m andate to us e f orce contained i n 
Resolution 678 (1990). On the terms of the resolution itself this is not entirely clear.  

 

 
Textual ambiguity 

12. Resolution 687 (1991) contained a ‘formal ceasefire’.8

 

 Ceasefires in UN parlance 
are nor mally t emporary. Consequently, the a dded ‘formal’ emphasis leaves the 
ordinary meaning of the term somewhat ambiguous.  

13. The textual ambiguity of Resolution 687 (1991) is heightened by the fact that the 
first ope rative pa ragraph ‘ affirms’ R esolutions 6 60 ( 1990) t o 686 ( 1991), i ncluding 
678 ( 1990).9 However, t his a ffirmation of  t he r esolutions, a nd i n pa rticular 678 
(1990), had a qualification attached. Indeed, the resolutions were affirmed ‘except as 
expressly changed b elow to achieve the goals of t his r esolution, i ncluding a  formal 
ceasefire’.10 Whilst it is true that at no pl ace in Resolution 687 ( 1991) is Resolution 
678 (1990) expressly changed, paragraph 33 does expressly mention i t in regards to 
the formal ceasefire.11

 
 To be sure, the SC, in paragraph 33: 

[d]eclare[d] t hat, upon official not ification b y Iraq t o t he S ecretary-General 
and the Security Council of i ts acceptance of  the provisions above, a  formal 
cease-fire [ was] ef fective be tween Iraq and Kuwait and the M ember S tates 
cooperating with Kuwait in accordance with resolution 678 (1990). 

 
14. It would appear logical that, upon Iraq’s acceptance, the formal ceasefire would 
implicitly c hange, i f not  e xpressly s o, t he authorisation t o us e f orce. H owever, t he 
intentions of the SC are not absolutely clear and, on its terms, Resolution 687 neither 
expressly suspended nor expressly terminated Resolution 678. 
 
 
 

                                                        
6 SC Resolution 687, 3 April 1991, UN Doc. S/RES/687 (1991), preamble. 
7 SC Resolution 687, ibid., preamble. 
8 As noted in SC Resolution 687, ibid., paras. 1 and 33. 
9 Ibid., para. 1. 
10 Ibid. 
11 Ibid., para. 33. 
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In context 

15. At the meeting when Resolution 687 (1991) was adopted, the members of the SC 
who referred to it t ermed it a ‘permanent c easefire’,12 a ‘ proper ceasefire’,13 a 
‘definitive, formal ceasefire’,14 and a ‘final settlement of the crisis’.15

 
    

16. In gauging its true nature, the previous resolution adopted by the SC, Resolution 
686 (1991), adopted a month before on 2 March 1991, also becomes pertinent.16 This 
resolution provided the initial conditions for Iraq to satisfy to ‘permit a definitive end 
to the hos tilities’.17 These c onditions w ere e ssentially i n c onnection w ith Iraq’s 
invasion of  K uwait, not  i ts di sarmament, a nd dur ing t he t ime r equired for Iraq t o 
comply with these conditions the ‘provisions of paragraph 2 of Resolution 678 (1990) 
remain[ed] valid’18 for the sole purpose of fulfilling the conditions. However, the SC 
stressed that i t l ooked forward to ‘ the r apid establishment of  a  definitive end to the 
hostilities’.19

 

 Consequently, t he S C a dopted the f ormal ceas e-fire em bodied in 
Resolution 687 (1991) as the means for definitively ending hostilities. 

17. The UK revival argument failed to take into account the views of other states at 
the a doption of  R esolution 687 ( 1991) and did not  ta ke int o a ccount its  ‘ formal’ 
nature in t he c ontext of  R esolution 686  ( 1990), thus a rguing t hat i t pr ovided f or 
recommencement of hostilities should Iraq be found in ‘material breach’. It is to this 
key concept o f t he a rgument w hich t his assessment now t urns and on  w hich t he 
members of the SC had most to say.  
 
 

 
Security Council Resolution 1441 (2002): The concept of ‘material breach’ 

18. Resolution 1441 ( 2002) di d not  c ontain a ny a uthorisation t o us e ‘ all ne cessary 
means’ if the ‘final opportunity’20 presented to Iraq to comply with i ts disarmament 
obligations w as not s eized.21 Instead, after s eparately recalling R esolutions 6 78 
(1990) and 687 (1991),22 it held that Iraq ‘has been and remains in material breach of 
its obligations’23 and that a further ‘ failure by Iraq at any time to comply with, and 
cooperate f ully i n the impl ementation of, this r esolution shall c onstitute a  f urther 
material breach’.24 This concept was thus at the core of Resolution 1441 ( 2002) and 
consequently the UK’s revival argument.25

 
 

 
                                                        
12 SC 2981st meeting, 3 April 1991, UN Doc. S/PV. 2981 (1991), Zaire at 53, US at 83, USSR at 101.  
13 Ibid., France at 92. 
14 Ibid., India at 79-80.  
15 Ibid., Cote d’Ivoire at 81.  
16 SC Resolution 686, 2 March 1991, UN Doc. S/RES/686 (1991). 
17 Ibid., preamble.  
18 Ibid., para. 4. 
19 SC Resolution. 686, supra n. 16, para. 8. 
20 SC Resolution 1441, 8 November 2002, S/RES/1441 (2002), para. 2. 
21 Furthermore, there was no deadline set for Iraq’s compliance as in para. 2 of Resolution 678 (1990).  
22 SC Resolution 1441, supra n. 20, preamble. 
23 Ibid., para. 1. 
24 Ibid., para. 4. 
25 Ireland made this point at its adoption by noting that ‘the concept of material breach is a key element 
of this resolution’. SC 4644th meeting, 8 November 2002, UN Doc. S/PV. 4644 (2002), at 7.  
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The consequences attached to a ‘material breach’ 

19. The UK clearly had it in mind that a material breach in these circumstances led to 
the r evival of  t he f orcible m eans pe rmitted i n R esolution 678 ( 1990). None of  t he 
states ex pressly r uled out t hat an SC de termination of a m aterial br each could 
eventually lead to use of force.26

 
  

20. However, the focus in 2002 w as placed firmly on peaceful measures,27 such as a 
continuation of  i nspections,28 and on t he f act t hat f orce s hould be  a  l ast r ecourse29

 

 
and, as the next section demonstrates, they clearly expressed the view that it would be 
for the SC to determine such a breach in the context of the use of force.  

 

 
The issue of automaticity 

21. On this issue the consensus among the member states of the SC was clear, with 
the majority opting for what became known as the ‘two-stage approach’.30

 

 This can 
be br oken dow n i nto t wo s eparate yet s equential s teps: t he a uthority t o r eport a  
suspected material breach and the authority to make the final determination as to one 
and the ensuing consequences involved.  

 

 
The authority to report a ‘material breach’ 

22. The issue of preliminarily reporting a material breach was addressed in paragraphs 
4 and 11 of  Resolution 1441 ( 2002). After ‘[d]ecid[ing] that … the Government of  
Iraq shall provide to UNMOVIC, the IAEA, and the Council, … a  currently accurate, 
full, and complete declaration of all aspects of its [weapons] programmes’,31 the SC, 
in paragraph 4 de clared that ‘a further material breach of  Iraq’s obligations … will 
be reported to the Council for assessment in accordance with paragraphs 11 a nd 12 
below.32

 
 Paragraph 11 then: 

[d]irect[ed] the Executive Chairman of UNMOVIC and t he Director-General 
of the IAEA to report immediately to the Council any interference by Iraq with 

                                                        
26 Only three members of t he primary interpretive community, i ncluding t he U S a nd t he U K, e ven 
mentioned the term ‘material breach’ in the debates prior to the adoption or Resolution 1441. The other 
was Ireland who also noted its basis in the VCLT (1969). See SC 4644th meeting, ibid., at 7-8. There 
was no doubt concern regarding the concept in light of the UK’s previous reliance on it t o justify the 
use of force in 1993 and 1998. Indeed, the Russian delegate noted that ‘the wording is not ideal’ (at 8) 
and in a previous French draft of the resolution the concept was intentionally absent owing to concerns 
that t he words might b e us ed ag ain as  a t rigger f or t he u se o f force ( See T. Weiner, ‘ Threats an d 
Responses’, NY Times, 28 October 2002). 
27 Cameroon w as clear t hat the SC h ad ‘ just a dopted u nanimously a  r esolution on t he p eaceful 
disarmament of Iraq’. SC 4644th meeting, ibid., at 11. See also France at 5, Mexico at 6, Russia at 8, 
Bulgaria at 9, Norway at 10, Guinea at 11, Mauritius at 12, China at 12. 
28 Ireland n oted th at ‘[t]his i s … a r esolution a bout d isarmament, n ot war. I t is a bout r emoving a ll 
threat of war’. SC 4644th meeting, ibid., at 7. See also Russia at 8, China at 13. 
29 SC 4644th meeting, ibid., in particular France at 5, Ireland at 7, Mexico at 6.  
30 Those who expressly mentioned this approach in the meeting before the adoption of Resolution 1441 
(2002) include France at 5, Mexico at 6, Ireland at 7, China 12. SC 4644th meeting, ibid. 
31 SC Resolution 1441, ibid., para. 3 (second emphasis added). 
32 Ibid., para. 4 (second emphasis added). 
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inspection activities, as w ell a s a ny failure b y Iraq to comply w ith its  
disarmament obligations, including its obligations regarding inspections under 
this resolution.33

 
 

23. Whilst the  U K c learly b elieved that indi vidual me mber s tates c ould report a  
material breach other members in the SC approached the issue differently, with many 
stressing that it was UNMOVIC and the IAEA that were to make the reports without 
any mention of member States possessing this right.34

 
  

24. The inspection agencies did not report a material breach and, in presenting their 
regular reports, steered well clear of such language. Furthermore, any interference or 
failure to comply was to be reported ‘immediately’. There were no r eports delivered 
with a sense of urgency and no meetings of the SC urgently convened. 
 
25. In r egards t o t he Iraqi de claration of  its w eapons pr ogrammes, i f i t w as t o be  
provided t o ‘ UNMOVIC, IAEA, a nd t he C ouncil’, i t s hould be  f or t hese bodi es 
collectively to report any breaches contained within it. Just as a single individual of 
the i nspection t eams w ould not  ha ve t he a uthority t o report a m aterial br each, the 
same goes for member states of the SC. 
 
 

 
The authority to determine a ‘material breach’ and the ensuing consequences 

26. In an astute piece of drafting, paragraph 12 of Resolution 1441 (2002) stated that 
the SC: 
 

[d]ecide[d] t o c onvene i mmediately upon r eceipt of  a  r eport i n a ccordance 
with paragraphs 4 or 11 above, in order to consider the situation and the need 
for f ull c ompliance w ith a ll of  the  r elevant C ouncil r esolutions in order to  
secure international peace and security.35

 
 

27. In the meeting where Resolution 1441 (2002) was adopted, the UK, in interpreting 
this pr ovision a nd a sserting t hat ‘ [t]here i s no “ automaticity” i n t his r esolution’, 
nevertheless asserted that:  
 

‘[i]f there i s a f urther Iraqi breach of i ts disarmament obligations, the matter 
will r eturn to the C ouncil f or discussion as r equired i n pa ragraph 12.  W e 
would expect the Security Council then to meet its  responsibilities … if Iraq 
chooses defiance and concealment, rejecting the final opportunity it has been 
given b y t he C ouncil i n pa ragraph 2, t he U nited K ingdom — together, w e 
trust, with other Members of the Security Council — will ensure that the task 
of disarmament required by the resolutions is completed.’36

 
 

                                                        
33 Ibid., para. 11 (second emphasis added). 
34 Mexico clearly s tated th at ‘the resolution stipulates that should Iraq fail to comply, it will b e the 
inspectors who will report to the Council.’ SC 4644th meeting, supra n. 26, at 7. See also France at 5, 
Ireland at 7, Russia at 8, China at 13. 
35 SC Resolution 1441, supra n. 20, para. 12 (second emphasis added). 
36 SC 4644th meeting, supra n. 25, at 5 (emphasis added). 
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28. In this brief statement, the UK was claiming that, as required by paragraph 12, the 
SC should convene to ‘consider’ the s ituation, but  i f i t failed to come to a  decision 
through i ts di scussions, the U K r eserved the right t o use f orce under t he S C 
resolutions if the SC itself did not live up to its responsibility to enforce them.  
 
29. Whilst none of those within the SC on this occasion took direct issue with the UK 
over its particularly bellicose position, the consensus in the meeting was clear. Indeed, 
whilst t he U K a cknowledged t hat t he S C s hould be  c onsulted, t he r est of  t he S C 
emphasised the ‘central role’ of the SC37 so as to ‘ensur[e] that the Security Council 
would m aintain c ontrol of  t he pr ocess a t e ach s tage.’38 In expressly rejecting 
‘automaticity’ or the ‘automatic’ use of force,39 those within the SC made it clear that 
should the inspection agencies report a breach to the SC, it was for that body to decide 
‘what is appropriate’40 or on ‘any ensuing action’.41 Any subsequent determination on 
the appropriateness of force should be through ‘explicit agreement of the Council’42 
and ‘prior explicit authorization’.43 Indeed, ‘[t]he resolution should not be interpreted, 
through certain paragraphs, as authorizing any State to use force.’44

 
 

30. The language used in Resolution 1441 (2002) is, it has to be acknowledged, to a 
large extent ambiguous. Indeed, on the basis of the text alone perhaps one could make 
a ‘reasonable case’ that force was authorised and provide a sufficient legal basis for 
taking military action. 
 
31. H owever, t he a uto-interpretive na ture of  i nternational l aw doe s not  pe rmit e ach 
state to interpret the  la w a s it wishes. Instead, a nd especially in  c onnection with 
resolutions of  t he S C, what ot her m embers w ithin t his bod y s ay collectively i s 
determinative as to legality. T he f act t hat t he UK c hose t o i gnore t his t hrows a 
negative light on i ts legal justification. Indeed, upon the analysis of this submission, 
the use of force against Iraq in 2003 was, at best, of questionable legality. 
 
 
Dr Christian Henderson 
Department of Law, Oxford Brookes University 

 
 
10 September 2010 

                                                        
37 Ibid., Syria at 10. See also Ireland at 7, Bulgaria at 9, Columbia at 11, Cameroon at 11, Guinea at 11, 
Mauritius at 12. 
38 Ibid., France at 5. 
39 Ibid., France at 5, Mexico at 6, Ireland at 7, Russia at 8, Syria at 10, Bulgaria at 9, Columbia at 11, 
Cameroon at 11, China at 13. 
40 Ibid., Mexico at 7. 
41 Ibid., I reland 7 . This S tate claimed t hat p revious S C d ebates h ad ‘ made i t cl ear t hat t his is t he 
broadly held view within the United Nations.’ Ibid., at 7.  
42 Ibid., Mexico at 6.  
43 Ibid. 
44 Ibid., Syria at 10. 




