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l. Introduction

The invasion of Iraq and its aftermath has raised questions about the
significance of customary international law and the UN Charter. There has been
considerable debate about whether the war in Iraq spells the end of the UN as a means
of resolving international crises, and about the effectiveness of the international legal

system. This paper is a critical analysis of the legality of the Second Gulf War.

Under Article 2 (4) of the Charter, the threat or use of force in international
relationships is generally prohibited and the only legal exceptions are twofold:

authorisation by the UNSC and self-defence.

The British government claimed that Iraqi WMD were ready to be used in a
short period of ,,45 minutes’' and that Iraq had plans to use chemical and biological
weapons which represented an imminent threat to the UK.? One distinctive argument
presented by the coalition was the necessity of launching a pre-emptive attack as
calculated self-defence rather than waiting for an enemy threat to materialise.” This
raised questions about whether Iraq represented an imminent threat to the UK and
whether they were entitled to claim the right of self-defence to pre-empt this potential

threat.

Under Article 51, a state can exercise its right of self-defence only when an

attack occurs and until the UNSC takes the necessary measures but it is difficult to call
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the invasion of Iraq an act of self-defence. Were the conditions of self-defence present
in the use of force against Iraq? Did Iraq start a direct armed attack against the UK?
According to Burroughs, ,Iraq has not attacked any state, nor is there any showing
whatever that an attack by Iraq is imminent’.* A present armed attack is a criterion for
self-defence legitimacy according to Article 51, as Byers confirms: ,,in the absence of

an attack, the [Council] alone can act’.’

The UK failed to show that Iraq posed an imminent threat to itself or any other
state. The potential threat of an attack on the UK is an insufficient basis for military
action against Iraq as self-defence.’ ,Therefore, unless there is an Iraqi military
offensive against the UK, it is unlikely that the UK would be able to make a case that
military action against Iraq met the strict requirements of Article 51.”” Robin Cook
said, ,.there is no evidence that he [Saddam] has got any nuclear weapons with which
to threaten us’.® He also said, ,,;no minister claimed that Saddam has [WMD] ready to
be fired in forty-five minutes’.” When Blix was asked if Iraq represented a threat, he
replied that all agreed that Iraq possessed ,very limited military capacities in
comparison with 1991 and that Iraq is being monitored and very closely guarded by
the inspectors’.'® In his answers to audience questions on MTV in March 2003, Blair

accepted that they could not claim that Iraq posed an imminent threat to the UK."'

We conclude that the UK was not under actual, present and direct armed attack
from Iraq when it declared war on Iraq and that there was a lack of accurate evidence
that Iraq represented an imminent threat to the UK or any other state. In addition, the

crisis was being dealt with adequately by the Council at the time, which meant that the
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conditions necessary for the legal right to self-defence did not exist. Military action

against Iraq, therefore, would be illegal under Article 51.

The UK government, after the failure to obtain a second resolution,'? therefore
sought advice from the Attorney-General, Lord Goldsmith, who first concluded on 7
March 2003 that there was insufficient authority for the invasion and that a further
Council resolution was indeed necessary."> Ten days later, he altered his advice and
authorised military intervention without such a second resolution.'* This legal
position was supported by the UK Foreign Office in their Memorandum of 17" March
2003."

In the light of this, the study aims to examine the legality of the war and
whether the UK violated the Charter when it invaded Iraq without a UN mandate. It
aims to analyse whether Resolutions 678, 687 and 1441 were sufficiently a

substantive factor to justify the invasion of Iraq.

The main questions are: did UNSC Resolutions 678, 687 and 1441 give the

coalition authority to use force and was there no need for a further resolution?

1. Analysis of Lord Goldsmith’s subsequent legal advice
In his second legal advice, Lord Goldsmith considered that military movement

against Iraq would be lawful under existing Resolutions 678, 687 and 1441, which he
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said authorised the use of force.'® He argued that ,[a] material breach of Resolution
687 revives the authority to use force under Resolution 678’7 and that Iraq was in
material breach of Resolution 687 as determined by Resolution 1441. He added that
,al that Resolution 1441 requires is a report to and a discussion by the [Council] of

Iraq’s failures, but not an express further decision to authorise force.”'®

Lord Bingham, a former Lord Chief Justice, said the Attorney-General had
given ,,no hard evidence’ that Iraq had defied Council resolutions ,,in a manner
justifying resort to force’.!” According to Mackay, ,,[n]early all Foreign Office
lawyers believed a second...resolution was required to make the war legal.”®® At an
academic level, a group of professors of international law signed a letter of protest to
Blair which warned him against participating in the war without explicit UNSC
authorisation.?! Failure to do so would ,seriously undermine the international rule of
law’.** Eric Clive believed that the basis of legal advice from the Attorney-General
appeared ,.to be unsound’.”> He sent a petition to the Scottish Parliament expressing
concern.”* He said, ,,[i]n my view a war on Iraq without a new ... resolution expressly

authorising the use of force would be illegal.”*
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The UK legal position was that Iraq had been in breach of its obligations to
disarm its WMD under Resolutions 687 and 1441, which they claimed in turn would
give them the authority to use force in according to Resolution 678. This raises
questions about the language of these resolutions, the background to their issue, the
way in which the Council dealt with Iraqi breaches of Resolution 687 and the will of
the voters on these resolutions. The study argues that the UK interpretation was
inaccurate because the language of these resolutions on which they relied, the
background of these resolutions, the intentions of their adopters and how the Council
operated in facing Iraqi breaches of Resolution 687 prove that Resolutions 678, 687

and 1441 did not contain any authorisation of the use of force in 2003.

a. Resolution 678

Resolution 678 demands Iraq only implements resolutions preceding it, not the
following resolutions. It called on Iraq to comply with Resolution 660 ,,and all its
subsequent relevant resolutions’ and if Iraq did not comply, authorised the allies to use
all necessary means to support Resolution 660 ,and all subsequent relevant
resolutions’.*® The authorisation to use force contained in Resolution 678 was effective
only when Iraq failed by 16 January 1991 to respond to previous resolutions and not to

those issued after it. According to Clive:

The reference to subsequent relevant resolutions was to resolutions
relevant to the Iraqi invasion of Kuwait and adopted after Resolution
660 and up to 29 November 1990. It cannot reasonably be read as
authorising the use of war, at the sole discretion of individual Member
States, to uphold any resolution passed after that date.”’

The Council rendered the use of force contingent on Iraq’s non-compliance with
previous resolutions within a specific duration; that is, it decided to give Iraq a final
chance to take certain action that would prevent the use of force and terminate the
authorisation to use force. This permitted the use of force to compel Iraqi forces to
leave Kuwait.”® The allied forces in 1991 agreed that Resolution 678 did not authorise

the use of force beyond a means to compel Iraqi forces to leave Kuwait, otherwise they

26 UNSC Res 678 (29 November 1990) paras (1, 2) UN Doc S/RES/678.

7 Professor Eric Clive, ,,The Petition by 60 Law Teachers in the Scottish Universities to Scottish
Parliament on the Legality of Military Action against Iraq on 20 March 2003’ (18 March 2003).

*® Thomas Dyhr, Just War in Irag 2003 (LLM thesis, University of Copenhagen 2003) 33.



would have continued on to Baghdad.”’ According to Powell, ,,resolution [678] made
clear that the mission was only to free Kuwait’.>® Former PM John Major said, .,joJur
mandate from the [UN] was to expel the Iraqis from Kuwait, not bring down the Iraqi
regime ... To go further than our mandate would have been, arguably, to break

international law’.*!

The use of force had achieved its purpose, which was to compel Iraqi forces to
leave Kuwait. Most Council member states which voted for Resolution 678 did not
take into account that it might extend further than implementing the Council’s earlier
resolutions to compel Iraqi vacation of Kuwait.>* The resolution aimed ,.to restore
international peace and security’, not build or establish peace and security in the area.*”
This implies that the aim was the restoration of the situation prior to the Kuwait

invasion rather than the creation of a new situation and a new Iraqi government, as

happened in 2003.**

Resolution 678 stated that authorisation to use force against Iraq in 1991 was to
»[m]ember States co-operating with the Government of Kuwait’,35 which questions
whether the expression ,[m]ember States co-operating with the Government of
Kuwait’ was still in force when used in 2003. In 2003, Kuwait did not in fact inform
the Council of its desire to involve the UK and its allies and the UK did not mention
Kuwait’s appeal for assistance or that it had even intervened to help Kuwait.’® Kuwait
stressed to the Council that it ,reaffirms that it has not participated and will not

participate in any military operation against Iraq’.”” The absence of an explicit request
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from Kuwait for assistance against Iraq raises the question of whether or not the UK
was included in the description of ,,[m]ember States co-operating with the Government

of Kuwait’ contained in Resolution 678.

We conclude that the language of Resolution 678 did not extend authorisation
to use force beyond driving Iraqi forces out of Kuwait, restoring peace and security to
the area, and ensuring that Iraq implemented the resolutions preceding it and not the

subsequent ones.

b. Resolution 687

The wording of Resolution 687 did not explicitly refer to operating under
Resolution 678 and did not make Resolution 678 dependent on any conditions. In
Resolutions 687, the Council stressed the sovereignty of Iraq,”® which was an
indication of its desire to protect that status. If the Council had intended to use force it

would not have stressed Iraq’s sovereignty.

The resolution explicitly stated that Iraq’s implementation of its commitments
would lead to cancellation of the sanctions,”” which meant that the penalty for not
implementing them would have been continuation of sanctions, not the use of force.
Regardless of the reason for Resolution 687 and the absence of explicit authorisation
to use force in the case the provisions were breached, it is indisputable the resolution

referred to alternative measures to compel Iraqi compliance.

At the time of the issue of the resolution, it was commonly understood by the
Council members that breaching the resolution would not lead to the unilateral or
automatic use of force and that such a use of force required future Council
authorisation.*® If the material breach of Resolution 687 in the way that Resolution
1441 confirmed was the spark that led to the use of the authorisation mentioned in

Resolution 678, then the use of force should have been limited to what was necessary

# Traqi sovereignty was mentioned twice in Resolution 686 (1991), the first in its prelude and the
second in paragraph 8 as well as in the prelude of Resolution 678 (1991).
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and proportionate to correct the material breach, and no further. According to Joseph

Murphy, ,military action should be limited to the destruction of any [WMD]".*!

The Council was the only body that could decide whether there had been a
material breach of Resolution 687** and whether ,such breach requires renewed use of
force’.* The assessment of a breach is not for individual member states.** Resolution
687 represented a permanent ceasefire that did not allow the automatic use of force to
meet any breach of the ceasefire.*’ Clive supported this, stating: ,,[tJhere is nothing in
Resolution 687 to say that a material breach of it revives the authority to use force

under Resolution 678,

Therefore, the use of force to meet the breaches of a ceasefire set down by the
Council should have been asserted via a new resolution. Application of Resolution 687
did not mean that the Council had empowered member states to monitor the
implementation of the resolution. On the contrary, Resolution 687 explicitly stipulates
that the Council decided ,,to remain seized of the matter and to take such further steps
as may be required for the implementation of the present resolution and to secure

peace and security in the area’."’

We conclude that the UK interpretation of Resolution 687, to restore exercise
of the authorisation mentioned in Resolution 678, contradicts the language of

Resolution 687 and the intention of the voting member states.
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C. Resolution 1441

The UK interpretation of Resolution 1441 took into account all of the previous
resolutions issued by the Council, including Resolution 678, which authorised use of
force, as well as that contained in the first paragraph of Resolution 1441, which
stipulated Iraq had ,been and remains in material breach of its obligations under
relevant resolutions, including Resolution 687°.** This meant, according to the UK
interpretation, that the Council had implicitly decided to restore operating with the
authorisation mentioned in Resolution 678 to compel Iraq to comply with the
commitments imposed on it, especially those related to its disarmament. The UK
interpretation was based on the thirteenth paragraph, which warned Iraq that it would
face ,,serious consequences’49 if it continued to breach the commitments contained in
paragraphs two, three and five.”® This inferred the potential use of force in accordance

with the authorisation within Resolution 678.

The resolution did not contain any phrase that explicitly authorised the use of
force. It emphasised the commitment of ,all Member States to the sovereignty and
territorial integrity of Iraq’.”' This meant that renewal of military operations with the
authorisation of Resolution 678 was not included in Resolution 1441 because it
contradicted the preservation of Iraqi sovereignty. Therefore, Resolution 1441 ,clearly
confirms that all Members of the [UN] respect the sovereignty and territorial integrity

of Iraq and of all other States in the region’.”?

The Council's intention was to maintain the inspection programme and not set a
deadline which meant that it did not grant any state the right to terminate this final
chance or use force; that is, it did not allow renewal of operations with the
authorisation contained in Resolution 678, either explicitly or implicitly.”® In
paragraph (12) of Resolution 1441, the Council decided:

... to convene immediately upon receipt of a report [from UNMOVIC
and IAEA of any interference by Iraq with inspection activities, as well
as any failure by Iraq to comply with its disarmament obligations]... in
order to consider the situation and the need for full compliance with all

8 UNSC Res 1441 (8 November 2002) para (1) UN Doc S/RES/1441.

4 UNSC Res 1441 (8 November 2002) para (13) UN Doc S/RES/1441.
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of the relevant... resolutions in order to secure international peace and
security.

The responsibility for following up Iraqi compliance or even using force if
necessary was with the Council. The UK went further than Resolution 1441 required
when they claimed that the language did not contain the necessity for obtaining
Council authorisation. During the adoption of Resolution 1441, all of the Council
members, including the UK,5 * understood that the resolution did not contain ,,hidden
triggers’ or ,automaticity’ for the unilateral use of force. The majority of Council
members who had voted in favour of Resolution 1441 confirmed during the session
that the resolution did not contain any automaticity of the use of force against Iraq and
urged the necessity to return to the Council to obtain a new resolution by which
authorisation for the use of force, if required, could be granted.” It was intended for

the Council to decide what to do if Iraq failed to comply with the resolution.’®

We conclude that Resolution 1441 did not include any explicit or implicit
implications that the Council granted any state authorisation to use force and did not
apply the authorisation cited in Resolution 678. Even if the resolution had authorised
the use of force without further recourse to the Council, what level of force did it
authorise and for what purpose? It would not have covered regime change and the
occupation of Iraq. In the final Council meeting which took place on 19 March,
inspectors confirmed that no WMD had been found and expressed disappointment at

not having been granted sufficient time.>’

If these resolutions granted authorisation for the use of force against Iraq as the
UK claimed, why did they introduce a draft resolution and seek to obtain the support
of the Council members to vote in favour of it? The submission was proof in itself that
Resolution 1441 and earlier resolutions did not grant authorisation to automatically

use force.”® According to Sands, ,,[w]ithout a second Resolution explicitly authorising

> See UN Doc S/PV.4644 (8 November 2002) at 4-5.

> UN Doc S/PV.4644 (8 November 2002).
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7 Selected  Security = Council  Briefings" = UNMOVIC (19  March  2003)
<http://www.un.org/Depts/unmovic/new/pages/security council briefings.asp#8> accessed 23 April
2007; Thomas Dyhr, Just War in Irag 2003 (LLM thesis, University of Copenhagen 2003) 16.
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the use of force ... in common with the majority of international lawyers to express an

opinion, war on Iraq would be illegal’.”

I1l.  Conclusion

For the above reasons, the study concludes that the reasons given by the UK
did not justify their military action. The UNSC resolutions 678, 687 and 1441 did not
give any authority to use force against Iraq. In addition, the UNSC did not give the
UK authority to carry out military action against Iraq. The UN inspectors’ reports
stated that there was no evidence that Iraq had WMD. Inaccurate and partial evidence

was presented by the UK ,proving’ that Iraq represented an imminent threat to them.

The study also concludes that Attorney-General Lord Goldsmith’s second
legal advice was incorrect, as it did not identify a sufficient justification for the use of
force. This war therefore was illegal and in violation of customary international law
and the UN Charter as well as the resolutions of the UN General Assembly.

Consequently, it also represents a threat to international peace and security.

%% Milan Rai, Regime Unchanged: Why the War on Iraq Changed Nothing (Pluto Press, London 2003)
55.
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